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CASE NO: T.S. 50/2016 
 

HIGH COURT FORM NO.(J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 

DISTRICT: SONITPUR 

IN THE COURT THE OF MUNSIFF NO.2, SONITPUR, 

TEZPUR 

         

Present:  Smti Priyanka Saikia, AJS,  

     Munsiff No. 2 

 

This the 1st day of August, 2022 

 

Title Suit No. 50/2016 

1. Musstt. Sukurjan Bibi 

 W/o- Late Chand Miyan 

2. Musstt. Anowara Khatun 

 D/o- Late Chand Miyan 

3. Md. Ainul Haque 

4. Md. Moinul Haque 

5. Md. Sainul Haque 

All are sons of Late Chand Miyan 

All are residence of Village Bhojkhowa, 

Mouza- Mahabhairab, 

P.S.- Tezpur, 

Dist- Sonitpur, Assam 

6. Musstt. Monowara Khatun 

D/o- Late Chand Miyan 

W/o- Md. Nekibur Islam 

Residence of Village- Lawkhowa, 
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Dist- Nagaon, Assam 

---Plaintiffs 

-versus- 

Md. Hazi Abdul Gaffar 

S/o- Late Nabi Hussain 

Resident of village Koroiani Bangali 

Mouza- Mahabhairab 

P.S.-Tezpur 

P.O.- Bhojkhowa Chapori 

Dist- Sonitpur, Assam 

---Defendant 

1. Mustt. Phooljan Bibi 

W/o- Late Mantaz Ali 

Village- Bhojkhowa Chapori 

Mouza- Mahabhairab 

P.O.- Bhojkhowa Chapori 

Dist- Sonitpur, Assam 

2. Mustt. Laljan Bibi 

W/o- Late Ramzan Ali 

Resident of Village Gotlong 

Mouza- Bhairabpad 

P.O.- Koliabomora 

P.S.- Tezpur 

Dist- Sonitpur, Assam 

3. Mustt. Noorjahan Bibi 

W/o- Md. Makbul Hussain 

Village- Bhojkhowa Chapori 

Mouza- Mahabhairab 

P.S.- Tezpur 
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P.O.- Bhojkhowa Chapori 

Dist- Sonitpur, Assam 

4. Mustt. Maleka Khatun 

W/o- Late Amzad Ali 

Resident of Village Gotlong 

Mouza- Bhairabpad 

P.O.- Koliabomora 

P.S.- Tezpur 

Dist- Sonitpur, Assam 

5. Mustt. Rabia Khatun 

W/o- Late Mujibur Ali 

Village Koroiani Bangali 

Mouza- Mahabhairab 

P.S.-Tezpur 

P.O.- Bhojkhowa Chapori 

Dist- Sonitpur, Assam 

All are daughters of Late Umed Ali 

---Proforma Defendants 

      

This is a suit came up for final hearing on 02-07-2022, 

in presence of following Advocates: 

Counsel for Plaintiffs  : Sri A.K. Paul  

Counsel for Defendants : Sri J.K. Baishya  

And having stood for consideration to this day, the 

Court delivered the following Judgment:- 
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JUDGMENT 

 

Plaintiff’s case in brief: 

1. That the plaintiff is the son and the proforma 

defendants are married daughters of Late Umed Ali, who was 

the sole original owner and pattadar of land measuring 1 

Bigha 2 Katha 10 Lessas out of total land measuring 14 

Bighas 3 Kathas under Dag No. 134 (old) 252 (new) covered 

by P.P. No. 23 (old) 29 (draft) 28 (new) of village Koroiani 

Bangali, Mouza: Mahabhairab, Dist- Sonitpur, Assam. 

 
2. That Umed Ali purchased land measuring 1 Bigha out 

of total land measuring 14 Bighas 3 Kathas under Dag No. 

134 (old) 252 (new) covered by P.P. No. 23 (old) 29 (draft) 

28 (new) of village Koroiani Bangali, Mouza: Mahabhairab, 

Dist- Sonitpur, Assam on consideration of Rs. 300/- (Rupees 

Three Hundred) only vide Registered Sale Deed No. 1979 for 

the year 1961 of Tezpur Sub Registry, registered on 28-08-

1961 and another land measuring 2 Kathas 10 Lessas out of 

total land measuring 14 Bighas 3 Kathas under Dag No. 134 

(old) 252 (new) covered by P.P. No. 23 (old) 29 (draft) 28 

(new) of village Koroiani Bangali, Mouza: Mahabhairab, Dist- 

Sonitpur, Assam on consideration of Rs. 200/- (Rupees Two 

Hundred) only vide Registered Sale Deed No. 273 for the 

year 1964 of Tezpur Sub Registry, registered on 30-01-1964 

and took delivery of possession on the same day and 

cultivated since then and paid land revenue regularly. Thus, 

Umed Ali became the absolute owner and khas possessor of 

the said lands. Umed Ali died about 35 years ago leaving 
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behind the plaintiff and the proforma defendants. Thereafter 

all his legal heirs and successors have become the joint 

owners and possessors of the scheduled land having right, 

title and interest thereon. The plaintiff mutated his name in 

the land records and has been paying land revenue regularly. 

After the death of Umed Ali the plaintiff has been in 

continuous and peaceful possession.  

 
3. That as per amicable family settlement  all the 

proforma defendants had relinquished their right over the 

schedule land that originally belonged to their father in 

favour of the plaintiff. The proforma defendants have no 

interest over the scheduled land and they have been made 

parties in the suit only because they be considered necessary 

parties for being legal heirs of Late Umed Ali. 

 
4. The defendant taking advantage of having his 

residence near the suit land has with malafide intention to 

grab entered on the scheduled land on 23-03-2016 by 

breaking the bamboo boundary fence and occupied the land 

by dispossessing the plaintiff therefrom. The residence of the 

plaintiff is little far away from the scheduled land and by the 

time he received information the defendant already occupied 

it. The plaintiff went running to the local police outpost at 

Panch Mile and submitted an FIR but the police refused in a 

Civil Court. The defendant has no right, title and interest over 

the scheduled land he is occupying since 23-03-2016 illegally. 

 
5. That since the day of purchase of the lands on 28-08-

1961 and 30-01-1964 the possession of the land was in the 
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hands of the father of the plaintiff till his death and 

thereafter it has been under plaintiff’s continuous and 

peaceful possession till 23-03-2016 when the defendant 

illegally took over possession of the land by ousting the 

plaintiff. 

 
6. That the plaintiff on many occasions went to the 

defendant to request him to vacate the scheduled land but 

every time the defendant assured affirmatively but on 18-04-

2016 he flatly refused to entertain any request of the plaintiff 

and declared that he would not vacate the scheduled land, 

come what may. He also warned the plaintiff of facing dire 

consequences if he comes again to the defendant. 

 
Defendant’s version:  

7. The defendant filed the Written-Statement and stated 

that the fact of the matter is that in the year 1961 and 1964 

there was no District known as Sonitpur District. The 

Sonitpur District was created only in the year 1983. Neither 

Umed Ali nor his legal heirs become the absolute  owner and 

occupiers of lands mentioned in the plaint nor they were 

seen by the villagers of Koroiani Bangali in their alleged lands 

for a single day. The mutation of the plaintiff’s name in the 

records of right is not as per law and illegal and mutation 

entry of the name of plaintiff therein does not confer any title 

on him. Late Umed Ali was not a cultivator and during his life 

time he used to vend eggs door to door to earn his 

livelihood. 
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8. There was no amicable family settlement among the 

plaintiff and the proforma defendants as alleged in the plaint. 

There is no mention of date and time of alleged amicable 

family settlement as mentioned in the plaint.  

 
9. Near the house of the answering defendant no land of 

either Umed Ali / plaintiff/ proforma defendants or their 

possession over the same was ever seen by anybody 

including the answering defendant. As such there is no 

question of ever occupying any land of the plaintiff by the 

defendant. 

 
10. The answering defendant had no occasion at any time 

to dispossess the plaintiff’s alleged suit land as answering 

defendant never occupied plaintiff’s any land and never 

dispossessed him therefrom the question of requesting the 

answering defendant to vacate the alleged schedule land or 

any other land and refusing flatly to entertain the request of 

the plaintiff and warning to the plaintiff of facing dire 

consequences if ever come again there cannot arise at all.   

 
11. The answering defendant purchased agricultural lands 

measuring 1 Bigha 1 Katha out of total land measuring 14 

Bighas 3 Kathas covered by Dag No. 252 of P.P. No. 28 of 

Village Koroiani, Mouza- Mahabhairab bounded by North: 

Arab Ali and Suruj Ali; South: Abdul Aziz; East: Muslimuddin 

and West: Arab Alu from pattadar Suruj Ali vide registered 

deed of conveyance no. 1289/987 of Tezpur Sub-Registry for 

valuable consideration with delivery of possession. Thereafter 

again on 19-02-2005 the answering defendant purchased 
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another two contiguous plots: (a) land measuring 1 Katha 

out of total land 13 Bighas 4 Kathas 9 Lessas covered by Dag 

No. 261 of P.P. No. 30 of Village- Koroiani Bangali, Mouza: 

Mahabhairab and (b) land measuring 10 Lessas out of total 

land measuring 14 Bighas 3 Kathas covered by Dag No. 252 

of P.P. No. 252 of Village- Koroiani Bangali, Mouza: 

Mahabhairab i.e. total land measuring 1 Katha 10 Lessas vide 

Registered Deed of conveyance being no. 440/332 of Tezpur 

Sub Registry for valuable consideration with delivery of 

possession. Since then the answering defendant is in 

continuous and uninterrupted possession of his aforesaid 

land by mutating his name in the records of right and has 

been regularly paying govt. land revenue. Hence, the 

defendant has prayed to dismiss the suit awarding 

compensatory cost of Rs. 3,000/- against the plaintiff. 

 
12. Upon the above said pleadings my predecessor in office 

framed the following issues:-  

I. Whether the suit is maintainable?  

II. Whether there is any cause of action for the suit?  

III. Whether the suit is bad for non-joinder of 

necessary party? 

IV.  Whether the plaintiff has right, title, interest in 

the schedule land?  

V. Whether the plaintiff is entitled to the decree as 

prayed for? 

VI. Whether the defendant has been possessing the 

suit land illegally?  

VII. To what relief the plaintiff is entitled to? 
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13. The plaintiff has examined four numbers of witnesses 

as PW-1, PW-2, PW-3, PW-4 and further relied on a number 

of documents.  Defendant failed to cross –examine as vide 

order dated 18.02.2022, the suit proceeded ex-parte against 

the defendant. 

 

DISCUSSION, DECISIONS AND REASONS THEREOF: 

14. Plaintiff adduced evidence of four witnesses. The 

defendant has not adduced any evidence in support of his 

case. I have heard the argument of the plaintiff side. 

Defendant side has not appeared for submitting argument as 

proceeds ex-parte. 

 
Decision on Issue No. I: 

Whether the suit is maintainable?  

15. This issue relates to maintainability of the suit. The 

defendant has pleaded that suit is not maintainable, but 

defendant side have failed to specify how and in what 

manner the suit is not maintainable. In the face of the record 

it cannot be said that the suit is not maintainable. The suit is 

of civil nature and the present court is competent to try the 

same. On perusal of the pleadings and on appreciating the 

evidences on record and other documents, it is evident that 

the suit is maintainable. Hence, this issue is answered in 

affirmative. 
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Decision on Issue No. II:  

Whether there is any cause of action for the suit? 

16. The plaintiff has stated that plaintiff is the owner and 

possessor of the schedule land. However, the defendant 

illegally occupied the schedule land by dispossesses the 

plaintiff therefrom since 23.03.2016. On the other hand 

defendant pleaded that he is the real owner and possessor of 

the suit land. The defendant pleaded that he has never 

dispossessed plaintiff from his land. The claim between the 

parties shows their respective genuine facts in their favour 

and therefore the bundle of facts arrayed by both the parties 

clearly gives rise to the aspect of cause of action. From the 

respective pleadings of both the side, there appears a clear 

cause of action for the suit which bears the potential of going 

for a full trial. This issue is also answered in affirmative. 

 
Decision on Issue No. III: 

 Whether the suit is bad for non-joinder of 

necessary party? 

17. The defendant of this case in his written statements 

pleaded that suit is bad for non-joinder of necessary parties 

i.e. the vendor from the whom plaintiff had purchased the 

suit land in the year 1961 and 1964.  

 
18. Necessary party in a suit means the person whose 

presence is necessary for the proper adjudication of the 

matter. In fact, that party is necessary party in a suit in 

whose absence the disputed fact cannot be decided. In this 

instant suit the dispute centres around the suit land, which is 

alleged by the plaintiff that defendant illegally occupied the 
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suit land. In regard to this issue, I have considered all 

aspects of the suit and the material on record.  The issue 

relating to joinder and mis-joinder of necessary parties was 

settled many years ago by the Hon’ble Supreme Court in 

Deputy Commissioner, Hardoi vs Rama Krishna Narain 

and Others (AIR 1953 SC 521). In this case the Hon’ble 

Court has laid down the tests to decide the question of non-

joinder of necessary parties in civil suit. The tests are:- 

Firstly, there must be a right against him in respect of a 

matter involved in the suit and  

Secondly, the court must not be in a position to pass an 

effective decree in the absence of such a party. 

 Thus, Necessary parties are the parties who ought to 

have been joined, that is, parties necessary to the 

constitution of the suit without whom no decree can be 

passed.  

 
19. The plaintiff suit is for declaration of right, title and 

interest and recovery of possession by evicting the 

defendant. Apparently, eviction has sought from the 

defendant only, hence, it cannot be said that plaintiff has a 

right against any other persons other than the defendant. In 

this suit, there is no other necessary parties for whose 

absence, this Court is in a position to pass effective decree 

against such party. Thus, this suit does not appear to be hit 

by Non-joinder parties so far as the eviction is concerned. 

Thus, with the law laid down in Deputy Commissioner, 

Hardoi’s case, this Court is with the view that in the suit, 

there is no other necessary party. Therefore, it cannot be 
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said that this suit is bad for non-joinder of necessary parties 

of unnecessary party. Hence, this issue is decided in negative 

against the defendant. 

 

Decision on Issue No. IV: 

 Whether the plaintiff has right, title, interest in 

the schedule land? 

20. Plaintiff side examined as many as four numbers of 

witnesses and out of which PW-1 is the plaintiff and he 

submitted his examination in chief through affidavit 

reproducing the contentions of the plaint. The claims made 

by the plaintiff in his plaint and affidavit evidence remained 

unchallenged as the defendant did not appear to contest the 

case. PW-1 further exhibited in his evidence in chief that  

Ext-1: Photocopy of Sale Deed being No. 1979 for the year 

1961, dated 28-08-1961. 

Ext-2: Photocopy of certified copy of original Sale Deed 

being No. 1979 for the year 1961, dated 28-08-1961. 

Ext-3: Photocopy of original Sale Deed being No. 273 for the 

year 1964, dated 30-01-1964. 

Ext-4: Photocopy of jamabandi of P.P. No. 28(old) Dag No. 

252 of Village Koroiani Bangali, Mouza- Mahabhairab. 

Ext-5: Photocopy of draft jamabandi of P.P. No. 29(new) of 

Village Koroiani Bangali, Mouza- Mahabhairab. 

Ext-6: Photocopy of draft chitha of Dag No. 134 of Village- 

Koroiani Bangali, Mouza- Mahabhairab. 

Ext-7(1) to Ext-7(12): Photo copy of land revenue 

receipts. 
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21. The other witnesses PW-2 Md. Majid Ali and PW-3 

Musst Mulek Jaan Bibi and PW-4 Md. Ainul Haque also 

reiterated the same facts as so submitted by the plaintiff in 

his plaint. They asserted the rights and interest of the 

plaintiff over the suit land stating that the defendant was 

encroachers. They had stated that plaintiff’s  father Umed Ali 

had purchased 1 Bigha 2 Kathas 10 Lessas land vide two 

registered deed and took possession since 1964. After death 

of plaintiff’s father all the legal heirs and successors had 

become the joint owners and possessors of the schedule 

land. As per amicable family settlement all the other legal 

heirs i.e. proforma defendants had relinquished their right 

over the schedule land. Thereafter plaintiff becomes the 

absolute owner of the schedule land. On 23.03.2016, the 

defendant illegally by breaking the bamboo boundary fence 

occupied the land by dispossesses the plaintiff taking 

advantage of his near the schedule land. 

 
22. I have carefully gone through the evidences on record 

and it finds that all the documentary forms of evidences 

presented before this court in the forms of proved in original 

and the aforesaid evidence on record as well as the 

documents relied on by the plaintiff remains unchallenged 

and unrebutted. As such this court not finds anything to 

disbelieve the evidences on record.  

 
23. To sum up the ocular as well as documentary forms of 

evidences offered by the plaintiff side, this court finds 

nothing to disbelieve the evidence on record. PW-1, PW-2, 

PW-3 & PW-4 in their evidences supported and corroborated 
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the entire versions of the plaint by way of deposing. All the 

witnesses above further affirmed and proved that defendant 

has illegally occupied the plaintiff schedule land and when 

plaintiff requested to vacate the suit land, the defendant 

declined to do so.  

 
24. The documentary forms of evidences makes it crystal 

clear that plaintiff is the owner and possessor of the suit land 

measuring an area of 1 Bigha 2 Kathas 10 Lessas covered by 

dag no-252 of P.P. No-28. Perusal of Exhibit – 1 & 3 shows 

that it were the registered Sale Deeds vide No. 1979/1961 

dated 28.08.1961 and 273/1964 dated 30.01.1964 and 

proves that plaintiff is the lawful owner of the schedule land. 

Exhibit–4 & 5 are the Jamabandi of Periodic Patta No P.P No. 

28 & 29 of Revenue Vill.-Koroiani Bangali, Mouza: 

Mahabhairab District: Sonitpur which proves schedule land 

was mutated in the name of plaintiff. Exhibit – 6 is the  draft 

chitha of Dag No. 29 of Koroiani Bangali village  and Ext.7 

are the Land revenue payment receipts for the year 1974, 

1975, 1979, 1985,  1986, 1989, 1993, 2005 and 2016 which 

shows that these are paid by plaintiff.  

 
25. As the witnesses of the plaintiff are not cross 

examined, their evidence and the documents submitted 

remained unrebutted. On the other hand, though the 

defendant disputed the ownership and possession of the 

plaintiff over the suit land and further asserted his ownership 

and possession over that land in his written statement, the 

defendant failed to adduce any evidence in support of that 

pleading. The documents exhibited by plaintiff are duly 
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proved, which proves that plaintiff is the lawful owner of the 

suit property.  I have perused all the Exhibits furnished by 

the plaintiff in a very careful manner as well as evidences.   

As the defendant side did not appear in the suit and hence 

did not cross examine the witness of the plaintiff, the entire 

evidence of the plaintiff side remained unchallenged and 

unrebutted. Thus, from the above discussion and evidence, it 

is clear that the plaintiff has been able to establish his right, 

title, interest and possession over the suit land to the 

satisfaction of the Court. The documents exhibited by plaintiff 

are duly proved, which proves that plaintiff is the lawful 

owner of the suit property and the defendant illegally occupy 

the schedule land and that defendant has no right, title and 

interest over the suit property. Hence there is no reason to 

disbelieve the pleadings and evidence of the plaintiff. This 

issue is answered in affirmative and in favour of the plaintiff. 

 
Decision on Issue No. V: 

 Whether the plaintiff is entitled to the decree as 

prayed for? 

26. Though the defendant disputed the ownership and 

possession of the plaintiff over the schedule land and further 

asserted his ownership and possession over that land in his 

written statement. But, the defendant failed to adduce any 

evidence in support of his pleadings. Thus from the above 

discussion and evidence on Issue No.  IV, it is clear that the 

plaintiff has been able to establish his right, title and 

possession over the suit land to the satisfaction of the Court. 

The version of plaintiff and other witnesses further proved 
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that defendant refused to vacate the Schedule land and 

plaintiff stands proved his title and this court not finds 

anything to disbelieve the versions of the witnesses as their 

evidences remains unshaken and un-rebutted. Hence, this 

issue is decided in affirmative and negative against the 

defendant. 

 
Decision on Issue No. VI: 

 Whether the defendant has been possessing the 

suit land illegally?  

27. Because of the above discussion and decision reached, 

it is clear that plaintiff has right, title and possession over the 

Schedule land. Hence, the plaintiff is entitled to decree of 

declaration of his right, title and possession and to the 

decree of recovery of possession over schedule land. Besides, 

plaintiff as PW-1 has deposed that the defendant had illegally 

encroached the schedule land by claiming that he was the 

real owner and possessor of the schedule land. The 

evidences of plaintiff remained unrebutted. Besides, the 

defendant failed to adduce any evidence in regard his claim 

of ownership over suit land. Therefore in the light of oral and 

documentary forms of evidences this court finds that the 

right of ownership and possession of plaintiff over the suit 

land and defendant has illegally occupied the suit land and 

dispossess the plaintiff from the suit land. Hence, this issue is 

decided in affirmative. 
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Decision on Issue No. VII: 

 To what relief the plaintiff is entitled t? 

28. In view of the discussion made in issues, it is clear that 

the plaintiff has succeeded to prove his claim and in 

accordance he is entitled to the decree as prayed for.  

 

O R D E R 

29. In the result, the suit is decreed with cost with 

following reliefs: 

A. It is declared that the plaintiff is the owner of the 

said land having  right, title and interest on the same.  

B. It is hereby declared that Plaintiff is also entitled 

to recover possession of the Schedule land. 

C. The defendant is liable to be evicted from the 

Schedule  land. 

D. Cost of the suit.  

 
30. Prepare a Decree accordingly. 

 
31. Judgment is pronounced in open court.  

 Given under my hand and seal of this court on this 01st 

day of August, 2022        

 

 

 

(Priyanka Saikia, AJS) 

Munsiff No.2 

    Sonitpur, Tezpur 
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APPENDIX 

Plaintiff’s Witnesses:  

PW-1 : Md. Chand Miyan 

PW-2 : Md. Majid Ali 

PW-3 : Musstt Mulak Jaan Bibi 

PW-4: Md. Ainul Haque 

 
Plaintiff’s Exhibits:  

Ext-1: Photocopy of Sale Deed being No. 1979 for the year 

1961, dated 28-08-1961. 

Ext-2: Photocopy of certified copy of original Sale Deed 

being No. 1979 for the year 1961, dated 28-08-1961. 

Ext-3: Photocopy of original Sale Deed being No. 273 for the 

year 1964, dated 30-01-1964. 

Ext-4: Photocopy of jamabandi of P.P. No. 28(old) Dag No. 

252 of Village Koroiani Bangali, Mouza- Mahabhairab. 

Ext-5: Photocopy of draft jamabandi of P.P. No. 29(new) of 

Village Koroiani Bangali, Mouza- Mahabhairab. 

Ext-6: Photocopy of draft chitha of Dag No. 134 of Village- 

Koroiani Bangali, Mouza- Mahabhairab. 

Ext-7(1) to Ext-7(12): Photo copy of land revenue 

receipts. 

 
Defendant’s Witnesses: 

None 

 
Defendant’s Exhibits:  

Nil 

(Priyanka Saikia, AJS) 

Munsiff No.2 

    Sonitpur, Tezpur 
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